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Opening Brief on Appeal of City of Edmonds 1 

SEPA DNS re Stormwater Update 2 

Submitted by Appellant Lora Petso 3 

 4 

I. Introduction 5 

In short, proposed changes to the city stormwater code increase the risk of contaminating 6 

a local municipal drinking water supply already designated as highly susceptible to potential 7 

stormwater contamination.  8 

Proposed changes will also increase flooding of properties and residences in my 9 

neighborhood (constructed in reliance on now failing stormwater infiltration). We will be forced 10 

to connect to the City system, but another proposed change to the code will now charge us if we 11 

do connect to the city system. (A taking without just compensation actually).   12 

  13 

II. Preliminary Issue-Jurisdiction/Qualification of the Hearing Examiner 14 

Though I filed this appeal as instructed by City staff, and I wish to pursue it, I can see no 15 

authority for the hearing examiner to decide this case. I request that the City update its code to 16 

remove the Forest Practices Act limitation on hearing examiner powers. While processing that 17 

code amendment, the Mayor and Council could formally appoint and confirm the hearing 18 

examiner, and accept an annual report.1 19 

 
1 City code provides for a hearing examiner, appointed by the Mayor and confirmed by 

City Council for a term of four years. ECDC 10.35(A). I can’t find any record of the appointment 

and confirmation of this hearing examiner within the last four years. 

 If properly appointed and confirmed, the hearing examiner then has powers and duties to 

“review land use applications and issues as specified in Chapter 20.100 ECDC and related 

matters.” ECDC 10.35(E). However, chapter 20.100 ECDC only authorizes participation of the 

hearing examiner related to moratoriums imposed after violations of the Forest Practices Act. 
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  1 

III. Facts 2 

It is hoped that the City will stipulate to the following facts: 3 

 (1) Appellant. 4 

Appellant is an elected Commissioner for Olympic View Water & Sewer District (since 1995), a 5 

member of the Washington Association of Sewer and Water Districts team involved in talks with 6 

Ecology regarding the risks of UIC stormwater wells in drinking water supply areas, and a 7 

participant in negotiations with the Edmonds School District over the deep UIC wells placed at 8 

Madrona School that drain stormwater directly to a location just above the aquifer that supplies 9 

Olympic View’s Deer Creek municipal drinking water source. Appellant is a 30+ year resident 10 

of the Edmonds area--living at 10616 237th Place SW in an area of Edmonds that has, and has 11 

always had, drainage issues. The neighborhood is within or immediately adjacent to the 12 

Wellhead Protection area for Olympic View’s Deer Creek municipal drinking water source. 13 

Appellant’s residence is also near the site subject to the Hearing Examiner decision, Woodway 14 

Court II, PLN20160023. 15 

 (2) Urban stormwater in the Puget Sound area is contaminated.  16 

(2019 Western Washington Stormwater Manual, p. 53-54, herein “the manual”, citing USEPA 17 

1995, Field et al 1997, and Strecker et al 1997.) The manual states at page 53 that “A study 18 

 

ECDC 20.100.050. This appeal is not an appeal of a Forest Practices Act moratorium or any 

related matter. 

 The hearing examiner is required to report to Council annually. “The purpose of such 

review is to enable the city council and the hearing examiner to coordinate city land use policy 

and philosophy.” ECDC 10.35(G). Such coordination would be important for issues regarding 

stormwater regulations so that decisions may be legislatively informed, and not merely staff or 

hearing examiner driven. I cannot find any record suggesting the hearing examiner has been 

reporting annually to the City Council. 
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found 19 of the U.S. Environmental Protection Agency’s 121 priority pollutants present in the 1 

runoff from Seattle streets.” Per the manual at p. 49, the runoff from roads includes oil and 2 

grease, PAH’s, lead, zinc, copper, cadmium, sediments and salts. Residential runoff includes the 3 

same road-based pollutants and herbicides, pesticides, nutrients from fertilizers, bacteria and 4 

viruses from animal waste. 5 

Edmonds Comprehensive Plan, 2020, p. 132: “and runoff in all storm events carries a variety of 6 

pollutants.”   7 

 (3) The contaminated stormwater (fact 2) can seriously impair beneficial uses. 8 

(per the manual at page 49: “All of these contaminants can seriously impair beneficial uses of 9 

receiving water.”) 10 

 (4) Many of these contaminants can impair drinking water supplies. 11 

(For example, referring to Total Suspended Solids, the manual states at page 53: “These 12 

sediments can destroy the desired habitat for fish and can impact drinking water supplies.”) 13 

See also PFAS (fact 7). 14 

 (5) Stormwater MR’s and BMP’s do not clean all contaminants from stormwater or fully 15 

protect beneficial uses. 16 

 From the manual at p. 52: “Ecology understands that despite the application of 17 

appropriate practices and technologies identified in this manual, some degradation of urban and 18 

suburban receiving waters will continue.”  19 

 Also, from the manual at p. 41: “Application of appropriate Minimum Requirements 20 

(MRs) and Best Management Practices (BMPs) identified in this manual are necessary but 21 

sometimes insufficient measures to achieve these objectives.” The identified objectives are to 22 
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comply with water quality standards and contribute to the protection of beneficial uses. The 1 

identified water quality standards include WAC 173-200 (Water Quality Standards for 2 

Groundwaters of the State of Washington). 3 

 (6) Stormwater infiltration can result in groundwater and soil contamination.  4 

From the manual at page 162 “studies . . . show mixed results in the effectiveness of vadose zone 5 

filtration in protecting groundwater quality.” “studies . . . also indicate that filtered and adsorbed 6 

pollutants accumulate in the vadose zone . . . at concentrations that may require soil cleanup 7 

activities.” Also the manual, p. 163. 8 

From the manual at page 723: One condition that can limit the use of infiltration is the potential 9 

adverse impact on groundwater quality. 10 

 (7) PFAS are a group of thousands of synthetic perfluoroalkyl and polyfluoroalkyl 11 

substances, are highly mobile, do not break down in the environment, and some bioaccumulate 12 

in humans. 13 

(Per the DOE web site “these manufactured chemicals never disappear from the environment, 14 

which is why they’re called ‘forever chemicals.’ Some of them build up in people and the 15 

environment. . . PFAS are water soluble and highly mobile. They can easily contaminate 16 

groundwater and can be hard to filter out. Since these substances don’t break down naturally, 17 

our exposure to PFAS could continue for hundreds or thousands of years.” (emphasis added). 18 

(An RCW definition of PFAS is found at RCW 70A.350.010(8)). See also PFAS CAP. Ecology 19 

has concluded that PFAS compounds meet the definition of a hazardous substance under the 20 

MTCA.  21 
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 (8) Health effects of even very small levels of some PFAS forever chemicals are serious 1 

and include liver toxicity, cardiovascular effects, immune suppression, developmental toxicity, 2 

reproductive toxicity, thyroid disruption, cancer.  3 

EPA draft toxicity analysis released November 16 include “EPA’s proposed approaches to the 4 

Derivation of a Draft Maximum Contaminant Level Goal for PFOA in Drinking Water”, “EPA’s 5 

proposed approaches to the Derivation of a Draft Maximum Contaminant Level Goal for PFOS 6 

in Drinking Water”, EPA’s Draft Framework for Estimating Noncancer Health Risks Associated 7 

with Mixtures of PFAS, EPA’s Analysis of Cardiovascular Disease Risk Reduction as a Result 8 

of Reduced PFOA and PFOS Exposure in Drinking Water. (Emphasis Added). 9 

See also Appendix 7 of PFAS CAP p. 310, The CB Health Project, Ohio River Valley, 2005-10 

2012 in PFAS CAP p. 313, Primary health endpoints of concern PFAS CAP p314-316.  11 

 (9) Drinking water is a significant source of human PFAS exposure.  12 

PFAS CAP p. 333.  13 

 (10) PFAS has been detected in urban stormwater in the Puget Sound area. 14 

PFAS CAP p. 42. Also, “stormwater disposal into injection wells may act as another potential 15 

source of groundwater contamination.” PFAS CAP p. 226.   16 

 (11) PFAS travel well in groundwater. 17 

PFAS CAP p. 225-227. “Many PFAS transport easily through groundwater and surface water 18 

due to their high solubility. Dispersion, diffusion, and advection will all affect the movement of 19 

PFAS in water, but generally, the compounds will follow the water flow. It is estimated that the 20 

oceans are the main final sink for PFAS (Armitage, et. al., 2006).” PFAS CAP p. 226. 21 
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 (12) PFAS persist in groundwater.  1 

PFAS CAP p. 227. “Soil contaminated with PFAS may remain a low volume source of 2 

contamination for ground and surface water for a long time, complicating hazard assessment.”   3 

 (13) Drinking water sources across Washington have been contaminated by PFAS. 4 

See PFAS CAP p. 339. Sites include private wells near Naval Base Kitsap, private and municipal 5 

wells near Naval Air Station Whidbey Island, Fairchild Air Force Base, and Joint Base Lewis 6 

McChord, the Moses Lake Well field Superfund site, and the Lower Issaquah Valley Aquifer.  7 

PFAS CAP p. 340. 8 

 (14) PFAS Cleanup is estimated to cost millions 9 

 PFAS CAP p. 46. “The total cost of remediation for PFAS contaminated groundwater remains 10 

unknown, because there are no completed cleanups of PFAS contamination in the U.S.” PFAS 11 

CAP p. 46.  12 

 (15) PFAS has been detected in urban stormwater in the Puget Sound area. 13 

PFAS CAP p. 42. Also, Clark County. PFAS CAP p. 249. 14 

 (16) The City may adopt greater stormwater protections than those provided by the 15 

Ecology manual.   16 

A jurisdiction may apply “more stringent requirements” to meet locally established goals, state 17 

water quality standards or other established objectives. The manual at p. 42. This can be seen in 18 

practice in the Snohomish County Code, SCC 30.62C.330(2)  which prohibits UIC wells in 19 

Wellhead Protection Areas (among other prohibited uses). 20 

 (17) The City is authorized to remedy prior errors. 21 
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 “If it is found that, after implementation of BMP’s advocated in this manual, beneficial 1 

uses are still threatened or impaired, then additional controls may be required.” The manual at p. 2 

55.  3 

 (18) Critical are codes to not contain any provision for aquifer recharge areas.  4 

(This has already been conceded in item 3 of the stormwater engineers memo dated November 3, 5 

2021.)  6 

  7 

IV. Legal Argument 8 

Here is the see spot run version. The City and the Hearing Examiner should be looking 9 

for a probable significant adverse environmental impact. Loss of a municipal drinking water 10 

source and flooding of home and property are both significant and adverse environmental 11 

impacts of the proposed code changes.  12 

 13 

A. Process Issues.  14 

 I request that the SEPA checklist from the City of Seattle 2021 stormwater code update 15 

be included in the record. The Seattle process included a draft shared for public comment in 16 

April of 2020, revised and presented again for public comment in November of 2020. At the time 17 

the Seattle checklist was prepared, in December 2020, a third round of public review was 18 

expected in 1Q 2021, and the checklist indicated that BAS would be updated in connection with 19 

the work. In all, Seattle residents and interested agencies had about a year to participate in the 20 

drafting of the code, and months for evaluation of environmental impacts. 21 

 In contrast, Edmonds’ residents and interested agencies had just four days to review and 22 

address the proposed code at the public hearing. Two of those days were Saturday and Sunday. 23 
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There was no planning board review, though development regulations must go through the 1 

planning board, and the proposed code was apparently sent to reviewing agencies prior to SEPA 2 

review in violation of WAC 197-11-230. 3 

Many of the errors were admitted in Mr. Taraday’s comments at the conclusion of the 4 

public hearing on 9/28/2021, including but not limited to the failure to provide the SEPA to the 5 

Council. SEPA is for decisionmakers. WAC 197-11-535(1), 197-11-535(4), 197-11-030(b) and 6 

(c) and (f). Also, Taraday admitted that SEPA must be provided at the earliest possible stage in 7 

the process. WAC 197-11-055(2), WAC 197-11-030(d).  He even mentioned avoiding the 8 

“snowball” effect, so that there is not too much momentum behind a decision before 9 

environmental consequences of the decision are known. City Council minutes September 28, 10 

2021 p. 15.  11 

Perhaps based on public comments, the September 21 public hearing was continued to 12 

September 28. This would have given the City a chance to provide the SEPA materials for the 13 

public and the Council. The City did not do so, causing one Councilmember to ask “if the 14 

Council would ever see the SEPA. Mr. Williams (public works Director) noted it was only a 15 

checklist. Mr. Richardson (stormwater engineer) said a SEPA checklist was prepared, and the 16 

SEPA DNS . . . could be included as an attachment when the code comes back to Council for 17 

final adoption.” Minutes, 9/28/2021, p 12 (emphasis added).   18 

Repeat: Staff replied it “was only a checklist” and offered to include only the “DNS” 19 

when “the code comes back to Council for final adoption.”  20 

Once the hearing opened, one citizen pointed out that SEPA is for the public as well. 21 

Cass, Id. p. 12.  (The GMA also seeks public participation. RCW 36.70A.020(11), RCW 22 

36.70A.140, RCW 36.70A.035 and WAC 365-195-600.) Overall, public participation was 23 
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deliberately avoided, in violation of WAC 197-11-030(d) and (f). At one point in the Council 1 

presentation on 7/20/21, the stormwater engineer stated that since the changes were relatively 2 

non-controversial, they did not think a “ton” of public input was needed. (I cannot find the 3 

comment in the minutes, but it is in the tape. At about 41:45 he states something like the four 4 

changes he presented seem “relatively non-controversial so we didn’t think we needed tons of 5 

public outreach.”)  6 

At the Council presentation on 7/20/2021, the presenter, the city stormwater engineer, 7 

repeatedly mentioned that after he had Council input, he would then do SEPA. (Again, I cannot 8 

find the comments in the minutes, so citations are to the video). At around 32:30 on the video we 9 

hear something like “we do have to run that Commerce review and that SEPA review so the big 10 

goal is to flesh out those issues before we go through that more formal process.” At about 41:16, 11 

staff seeks buy in from Council and then will do SEPA with something like he is “open to 12 

guidance and direction as you see fit, then we plan to take that revised version out for the more 13 

formal review and adoption process that will include the Department of Commerce and SEPA. 14 

He then concedes something like “we will have public comments at the SEPA and at the public 15 

hearing which we will have before adoption.”  16 

Another commenter pointed out that SEPA is also for affected agencies. Barnes, General 17 

Manager at Olympic View, Id. at p. 14. He did not say that the failure violates at least the 18 

following: WAC 197-11-502(1) and (3)(a), WAC 197-11-030(2)(b) and (2)(c) and (2)(f) and 19 

(2)(g), but it does. 20 

Two more errors are conceded when Mr. Taraday then states an incorrect legal standard 21 

supporting the DNS, that is also factually inaccurate. “Mr. Williams said these changes actually 22 

have a positive environmental impact which is why the DNS is justified.” Id. That is not the 23 
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standard for a threshold determination. WAC 197-11-330(5). “A threshold determination shall 1 

not balance whether the beneficial aspects of the proposal outweigh its adverse impacts, but 2 

whether a proposal has any probable significant adverse environmental impacts under the rules 3 

stated in this section. For example, proposals that designed to improve the environment, such as 4 

sewage treatment plants or pollution control requirements, may also have significant adverse 5 

environmental impacts.”  6 

The statement is also factually inaccurate, as not all proposed changes in the code are 7 

environmentally for the better. Increasing the likelihood of contaminating a municipal drinking 8 

water source or flooding my neighborhood are unlikely to be considered improvements. (See 9 

below). 10 

 Another deficiency was pointed out in that environmental review was not integrated with 11 

the code update process as required. WAC 197-11-055(1) and WAC 197-11-030(2)(e). “Mr. 12 

Richardson [the stormwater engineer] answered the SEPA process is a separate process and is 13 

not part of the public hearing. Id. p. 12. He was corrected by a member of the public when the 14 

public hearing opened: “The Council is making a decision, and it is totally inappropriate to for 15 

staff to say it is a separate process . . .” Scordino, Id. at p 13. 16 

Another error relates to the timing and extent, if any, of review by the SEPA responsible 17 

official. WAC 197-11-330. 18 

 The SEPA checklist was dated Friday, Sept. 17, the date that the packet is posted for the 19 

Sept. 21 Council meeting and public hearing. (Please recall, however, that the checklist was not 20 

included in the packet). Although the stormwater engineer indicated at the hearing that SEPA 21 

had been completed, the threshold determination is dated the next day, after the public hearing, 22 

Sept. 22. The proposed code was presented to Council prior to the environmental review. 23 
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WAC 197-11-330(1)(a) requires that the SEPA responsible official review the checklist. 1 

When was that done? Overnight between the September 21 Council meeting and the September 2 

22 issuance of the DNS. In the old days, the responsible official would independently evaluate 3 

the information, and make comments on the checklist. That appears to still be required by WAC 4 

197-11-330 (1)(a)(i): “Independently evaluating the responses of any applicant and indicating the 5 

result of its evaluation . . . on the environmental checklist, if used.”  6 

The official must determine if the proposal is likely to have a probable significant 7 

adverse environmental impact. WAC 197-11-330(1)(b). (Emphasis added). This was obviously 8 

not done, and both staff and the attorney seemed to believe that as long as some of the effects of 9 

the proposal were beneficial, a DNS was warranted. As noted above, this is not the correct 10 

standard.   11 

The official must consider mitigation measures which the agency or the applicant will 12 

implement as part of the proposal including any mitigation measures required by required by 13 

development regulations, comprehensive plans or other existing environmental rules or laws. 14 

WAC 197-11-330 (1)(c). Had such a review occurred, the SEPA responsible official would 15 

likely have noticed the lack of a CARA regulation, conflicts with (and omissions) in the 16 

comprehensive plan, and laws including the antidegradation WAC. This is a tall ask for an 17 

“overnight” threshold determination. WAC 197-11-330(1)(c). 18 

More “snowball” effect! Prior to the Sept. 21 public hearing, staff pushed for adoption of 19 

the code as presented. This “done deal” approach to SEPA violates WAC 197-11-055(2)(c), 20 

WAC 197-11-030(2)(f), WAC 197-11-030(2)(g).  Even one of the citizen’s who provided 21 

comment that evening stated that it was now too late for meaningful public comment: “Tonight 22 

the City is conducting a hearing on the stormwater code . . . It is too late to make major 23 
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adjustments at this point. This is one code where the City can make real progress . . .” Seitz, 1 

Minutes of 9/21/2021, p. 10.  2 

The public works director, at about 1:22:50, stated something like “we should move 3 

ahead with these” and “we’d need a similar process to make new changes” and “I can’t see 4 

waiting to do these”. (I could not find this in the minutes, so the reference is to the video). In 5 

contrast, WAC 197-11-060(3)(iii) states that proposals should be described in ways that 6 

encourage considering and comparing alternatives. 7 

Worse was “we could do public outreach once we adopt these.”  8 

Repeat on that “we could do public outreach once we adopt these.”  9 

The stormwater engineer concurred, saying something like “there is no benefit to not 10 

implementing these now”. (Again, I think these comments are from the video as noted above.) 11 

The minutes of September 21, 2021, p. 14 present a slightly different version, but still include 12 

Mr. Williams’ preferred order of events: “Once the changes are adopted, it would be appropriate 13 

to do public outreach . . .” . Also “He summarized it was justified and the right thing to do and he 14 

would hate to slow the process at this point . . .”. Id.  15 

Anyway, back to the duties of the SEPA responsible official. WAC 197-11-330(3). The 16 

SEPA official must consider, among other things, whether the proposal may have a significant 17 

impact in one location but not in another (perhaps in a wellhead protection area or saturated 18 

basin), quantitative effects, that several marginal impacts taken together may result in a 19 

significant impact (a few infiltration wells may be OK, more may not), for some proposals it may 20 

be impossible to forecast the impacts (hint: perhaps a precautionary approach), that a proposal 21 

may to a significant degree affect environmentally sensitive areas (municipal drinking water 22 

supplies), endangered or threatened species and their habitat, conflict with laws for the protection 23 
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of the environment (especially the antidegradation WAC), establish a precedent for actions with 1 

significant effects involving unique or unknown risks to the environment (PFAS forever 2 

chemicals), or may affect public health or safety (drinking water & flooding). Most of these 3 

determinations were obviously not considered. (See below). 4 

As noted above, about the one thing that shall not be done, considering whether the 5 

beneficial aspects of a proposal outweigh the adverse impacts, appears to be the one thing that 6 

was done. 7 

The decision must also be based on information reasonably sufficient to determine 8 

impacts. WAC 197-11-335. The City did not even mention the drinking water source, or the 9 

constant flooding of my neighborhood, or the effect of the proposed changes. The City’s options 10 

when faced with insufficient information do not include issuing a DNS.  11 

The withdrawal of the DNS gave the City a chance to correct some of the errors, but no. 12 

Only the failure to notify Olympic View was corrected, and that apparently reluctantly. 13 

“Planning staff inadvertently omitted a single check mark which ensures OVWSD received 14 

proper notice. The error has been corrected, and the SEPA re-issued with proper notice to 15 

OVWDS.” The “Snowball” effect remains, as do the other errors and omissions.  16 

  17 

B. The proposal changes the code to allow contamination from pollution generating 18 
surfaces to be discharged to ground water in circumstances where such discharge is 19 

presently prohibited without any environmental identification or evaluation of the impacts, 20 

no consideration of alternatives, and no mitigation.  21 

 22 

 When a city fails to even identify an obvious environmental impact of a proposal, it 23 

cannot claim to have adequately completed a SEPA review of the impact, or determined the 24 

impact to be “not significant” or “not significant as mitigated”. 25 
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 To date, the City has not acknowledged the above impact, much less evaluated it, 1 

explored alternatives, or considered potential mitigation. Anyone can see, however, that by 2 

inserting the word “hard” into the text of the existing code, ECDC 18.30.060(6)(d), that section 3 

of code would no longer prohibit whatever discharges from pollution generating pervious 4 

surfaces that section now prohibits. This makes the code less protective than the current code, 5 

and is an adverse impact. 6 

 The city knows it cannot make the code less protective than the current code. The City 7 

Council approved minutes from July 20, 2021 at page 5, indicate “City provisions cannot be less 8 

stringent than Ecology standard and cannot be less stringent than previous version (without 9 

Ecology approval).” The slide containing that text appears in the September 21 Council packet at 10 

page 464, though I seem to recall that slide was “accidentally” flashed at the hearing, then 11 

skipped. The slide appears in the Council packet for September 28, but the content “City 12 

provisions cannot be less stringent than Ecology standard and cannot be less stringent than 13 

previous version (without Ecology approval)” is removed. 14 

Should we construe that as an admission? Yes. 15 

Has Ecology granted permission to make the code less protective? Unlikely. The 16 

antidegradation WAC would not permit this proposed change. WAC 173-200-030.  17 

 In any event, the change obviously creates adverse environmental impacts because it 18 

allows the discharge of contaminated stormwater from pollution generating pervious surfaces to 19 

groundwater in circumstances where it was previously not permitted. The significance of the 20 

impact is enormous since the code definition of pollution generating pervious surfaces 21 

specifically mentions artificial playfields (which could include tire crumb rubber fields), 22 
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cemeteries (presumably including the one located within feet of my property), and parks (which 1 

could include off lease dog runs such as the one at Madrona).  2 

 There would be few properties (or species) in Edmonds that would escape the impacts of 3 

this change. Deliberately discharging contaminated water to ground water would have significant 4 

adverse environmental impacts on (1) any property near the site, (2) any property near a polluted 5 

area near the site, (3) any property in a landslide hazard area, (4) any property where the 6 

contaminants can reach a stream, lake or Puget Sound, and (5) any property within or near a 7 

municipal drinking water source. As one person mentioned to me, all Edmonds is a critical area. 8 

 9 

C. The SEPA fails to identify and evaluate the impacts of the proposal on Olympic Views 10 

drinking water supply.  11 
 12 

 Really? The stormwater code, in ECDC 18.30.000(A)(2), states one purpose of the code 13 

is to “minimize degradation of groundwater quality.” WAC 365-190-100 includes similar 14 

protections specifically including wellhead protection areas.  15 

When a city fails to even identify an obvious environmental impact of a proposal, it 16 

cannot claim to have adequately completed a SEPA review of the impact, or determined the 17 

impact to be “not significant” or “not significant as mitigated”. 18 

 The SEPA documents do not even mention the Deer Creek water source adjacent to the 19 

City that provides over a third of the drinking water for Olympic View customers. (Note also that 20 

most of the contribution area for the source is in Edmonds, SEPA does not stop at the border!). 21 

The documents do not mention the Deer Creek Wellhead protection area, delineated, and 22 

updated and re-delineated by Olympic View’s Geotech, or that the aquifer supplying the Deer 23 

Creek source has been designated as “highly vulnerable” to contamination.” 24 
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 This is an impossible omission. The treatment plant for the Deer Creek water supply was 1 

built in 1998, and used, maintained and upgraded since. See Olympic View Wellhead Protection 2 

Plan 2018. The Madrona fiasco, in which the Edmonds School District was allowed to directly 3 

inject untreated stormwater to a location just above the aquifer, created not only a media stir but 4 

the waste of millions of dollars on experts and attorney fees. (Those of us unlucky to live within 5 

both the School District and Olympic View paid, at lot, for both sides).  6 

In addition to all the usual stormwater contaminants that can find their way into drinking 7 

water such as mercury, lead, zinc and a variety of cancer-causing compounds, PFAS has been 8 

detected in stormwater in the Puget Sound area, and in drinking water supplies around the State.  9 

 During the Madrona fiasco, the State acknowledged the need to protect the Deer Creek 10 

aquifer from stormwater contamination: 11 

 “Olympic View is required to develop a Source Water Protection Plan 12 
and include it as Part of the Water System Plan (citation omitted). We 13 

approved Olympic View’s most recent plan in August of 2017. The plan 14 

identified storm water as the most likely source of contamination to 15 
affect the Deer Creek Source.” 16 

 17 

 Letter, Garin Schrieve, P.E., Director Office of Drinking Water, Washington State Department 18 

of Health, to Lynne Danielson, Olympic View Water & Sewer District, April 19, 2018.  19 

 The City’s “pretending” must stop. The SEPA must admit the water source exists. Then 20 

we can talk about implementing protections. WAC 365-196-830, WAC 365-190-080, WAC 365-21 

190-100.  22 

Note that Snohomish County simply prohibits stormwater wells, among other uses 23 

ranging from landfills to radioactive waste facilities, in wellhead protection areas. SCC 24 

30.62C.330. Simple! 25 
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To the best of my knowledge, only Edmonds refuses to even acknowledge an existing 1 

drinking water source. (Similarly, Olympic View’s Wellhead protection area in Snohomish 2 

County jurisdiction, but also near Edmonds, is not identified in the SEPA. It should also be 3 

identified and protected, since Olympic View plans to go out for bids to construct a drinking 4 

water well in that area in February 2022.) RCW 36.70A.070(1) provides that “the land use 5 

element shall provide for the protection of the quality and quantity of groundwater used for pubic 6 

water supplies. We appear to be out of compliance, as our land use element does not contain any 7 

such provision. 8 

In addition to the change discussed in item B above, the Deer Creek water source will 9 

also be negatively impacted by the proposed changes to the Edmonds Way drainage basin. Water 10 

previously discharged to the City system and Puget Sound will be discharged into the ground 11 

within the Deer Creek wellhead protection area, risking both potential contamination, and the 12 

alteration of ground water patterns.  13 

It is interesting to note that both experts involved in the Madrona fiasco, Robinson Noble 14 

for Olympic View and Pacific Groundwater Group for the School District seemed to agreed that 15 

existing City of Edmonds regulations will not protect the source.  16 

“In the last paragraph of this section PGG recommends that the 17 

City of Edmonds revise its CARA designations to include the Deer 18 
Creek Springs water source. This implies that PGG believes the spring 19 
source may be at risk and that the City of Edmonds current regulations 20 

are inadequate to protect this drinking water source.” 21 

 22 

Letter from Max Wills, Hydrogeologist, Robinson Noble, to Lynne Danielston, Olympic 23 

View, dated June 8, 2018.  24 

The November 3, 2021 memo from the City concedes that “it is true the City’s critical 25 

area code does not contain any provisions for critical aquifer recharge areas.” The City states 26 
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they might fix that in 2024: “However, this issue has been flagged for the next critical area 1 

ordinance update due in 2024.”  2 

Obviously, if the City waits until 2024, the source could be contaminated. RCW 3 

36.70A.130(1)(a) states that comprehensive plans and development regulations shall be subject 4 

to ongoing review and evaluation. (See also RCW 36.70A.130(1)(b) and (1)(c)). WAC 365-190-5 

040 indicates that the review and update must include public participation. There are even 6 

provisions in WAC 365-190 calling particular attention to wellhead protection areas. WAC 365-7 

190-080, WAC 365-190-100(4).  8 

Neither Robinson Noble or Pacific Groundwater Group recommend that the City wait 9 

until 2024 to update CARA designations. I can find no authority allowing the City to wait, and 10 

no excuse for why it was not designated sooner. The obligation under laws, including but not 11 

limited to SEPA, GMA and WAC, to protect drinking water sources and groundwater appears to 12 

be absolute. The City has conceded in its memo of November 3, that the NPDES permit also 13 

requires protection of groundwater.  14 

The antidegradation policy would not permit this omission. WAC 173-200-030(2)(a) 15 

provides that “Existing and future beneficial uses shall be maintained and protected and 16 

degradation of groundwater quality that would interfere with or become injurious to beneficial 17 

uses shall not be allowed.”  18 

Further section 2(c) provides “Whenever groundwaters are of a higher quality than the 19 

criteria assigned for said waters, the existing water quality shall be protected, and contaminants 20 

that will reduce the existing quality thereof shall not be allowed to enter such waters” without an 21 

overriding consideration of public interest and pretreatment with AKART. The City is that the 22 
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existing quality of the waters is “super clean.” See comments of then Public Works Director Phil 1 

Williams for the My Edmonds News article regarding the Madrona fiasco. 2 

This whole situation gets worse when you realize that in ECDC 18.30.060(6)(c) which 3 

used to refer to Chapter 2 of volume V now appears to refer to a non-existent section, Chapter 4-4 

1 of Volume III. One might think this might be accidental, but it is coincidental that the deleted 5 

reference to Chapter 2 of volume V provides “the project proponent must determine the natural 6 

receiving water for the stormwater drainage from the project site (ground water, wetland, lake, 7 

stream or salt water). This is necessary to determine the applicable treatment menu from which 8 

to select treatment facilities.” The section also provides that “the local government should verify 9 

whether any type of water quality management plans and/or local ordinances have or regulations 10 

have established specific requirements for that (those) receiving waters. Examples of plans to be 11 

aware of include: . . . Ground water Management Plans (Wellhead Protection Plans): To protect 12 

ground water quality and/or quantity . . .” 13 

Perhaps it is not a coincidence.  14 

 15 

D. The SEPA fails to identify and evaluate the impacts caused by the fact that the proposal 16 
violates several laws.  17 

  18 

The most important violation of law is the violation of the state antidegradation standards 19 

for groundwater. WAC 173-200-030, RCW 90.48.520. There are also other groundwater 20 

standards that will be violated, and the state has set standards for surface water as well. The 21 

NPDES permit clearly states that it does not authorize violation of ground water standards. 22 

Section S4. Indeed, the permits do not excuse compliance with any law, or allow activity that 23 

endangers human health or the environment. The City’s permit could be revoked.   24 
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The failure to protect the municipal drinking water source also violates GMA. RCW 1 

36.70A.070, WAC 365-196-904. Further GMA violations include, but are not limited to the 2 

City’s failure to update its BAS (the one on the City web site is dated 2004) and CARA 3 

regulations. As conceded by the City, the City’s CARA code contains no content protecting 4 

drinking water sources, and the City does not intend to correct that problem until 2024. WAC 5 

365-190-030 defines CARA as including area where an aquifer that is a source of drinking water 6 

is vulnerable to contamination that would affect the potability of the water. 7 

The City has also admitted that it cannot make the code less protective, yet it is trying to 8 

do just that. This likely violates the entire NPDES and MTCA schemes. (303(b), 303(c), RCW 9 

90.48, WAC 173-220, WAC 173-216). 10 

The City states it is not trying to prevent flooding of private properties in this code 11 

update, but that is a purpose stated in the code, and the GMA. (See above). Further, the GMA 12 

requires that the land use element shall review drainage, flooding & storm water runoff in the 13 

area and nearby jurisdictions. RCW36.70A.170.  14 

The City has not updated the stormwater element of the comprehensive plan since July 15 

2010.  16 

The City has violated the Clean Water act section 402, and WAC 365-190 includes safe 17 

drinking water act protection for Wellhead protection areas.  18 

The reference in 18.30.060(2) that previously referred to Chapter 4 of volume I, (BMP 19 

and Facility Selection Process for permanent Stormwater Control plans steps I – VII) and chapter 20 

2 volume V, Treatment Facility Selection Process now refers to a section that no longer exists. 21 

As with the change to “hard” surfaces discussed above this change also reduces protections in 22 

the code.  23 
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 1 

E. The SEPA fails to identify and evaluate the impacts caused by the fact that the proposal 2 
will flood my property, and others similarly situated.  3 

 4 

From the time we bought the house, I became aware of drainage issues in the 5 

neighborhood. The lone infiltration facility at the South of 107th frequently flooded, my kids 6 

grew up thinking that riding bikes through a flooded cul-de-sac after storms was an ordinary 7 

activity, and, as commissioner for Olympic View I had to deny several requests to simply unlock 8 

the manhole cover and allow the water to drain to the Forest Glen sewer lift station. A second 9 

infiltration facility was added at the West end of 237th, which reduced some of the problems, 10 

though I still see a City vactor truck in the area after storm events. 11 

In 2016, the neighbors from the Forest Glen neighborhood to the South filed a SEPA 12 

appeal of the Woodway Court II development, PLN 20160023, that highlighted continuing 13 

drainage issues. The hearing examiner imposed a little rat mitigation (which actually failed, but 14 

thanks for trying) but offered no relief from the drainage impacts. My property has suffered as a 15 

result. 16 

During construction, the project managed to flood our neighborhood so severely our soils 17 

were saturated in the middle of an August dry spell, the yard and garden were watered from 18 

below for over a week, and a stream emerged from a property on the North half of 107th, and ran 19 

for several days. We were all lucky that the stream emerged at a location where the water could 20 

run into the street, not a house, and then to the two infiltration facilities. I learned of the events as 21 

a commissioner for Olympic View when the stream was called in as a suspected water leak, 22 

Olympic View investigated and determined it was not a leak. Follow up linked it to a 23 

development project in my area, though I have struggled to obtain records from the City. I do 24 
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recall some unusual construction practices at the Woodway Court II project, as I recall them 1 

installing some underground facilities, then coming back later and digging them up.  2 

Since that saturation event, and associated development, my property no longer properly 3 

infiltrates flows from storms. The property now ponds in several areas, and water enters the 4 

garage. The garage door likely won’t dry out until spring.  5 

To combat this menace I have dug ditches, attached long black tubes to the bottom of 6 

downspouts, and purchased a couple of water dams since the “free sandbag” events at the public 7 

works building never seem to coincide with when I need them.  8 

The proposed change to eliminate direct discharge from the Edmonds Way basin to Puget 9 

Sound, will increase groundwater flows to my property. I cannot afford that. When combined 10 

with the housing commission recommendations to increase density in all residential areas of 11 

Edmonds, the situation is dire. 12 

Instead, at the hearing we get statements that staff is not really trying to prevent flooding 13 

of private properties in this code, but maybe we can look at that when we update our stormwater 14 

comprehensive plan (last updated July, 2010(?)). Staff would worry about new flooding of 15 

downstream properties if they owned and lived on one. Staff has not yet noticed that ECDC 16 

18.30.000(A)(3) states that one purpose of the code is to minimize damage to adjacent and other 17 

downstream private properties from erosion or other impacts from stormwater runoff. The GMA 18 

has similar concerns to prevent flooding. RCW 36.70A.070. Our comprehensive plan even 19 

mentions the concern at p. 132. At page 133 we see “minimize property damage”, “preserve and 20 

enhance critical areas”, “comply with applicable local, state and federal regulations.” 21 

Staff erroneously states in its memorandum that groundwater protection areas “actually 22 

need recharge in order to maintain adequate aquifers and provide the drinking water supply 23 
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needed.” A proper SEPA inquiry would reveal that the Deer Creek aquifer does not have 1 

recharge issues, but rather excess flow issues. Regarding the Deer Creek aquifer, (1) Olympic 2 

View’s Water right limits withdrawals to much less than the capacity of either the aquifer or the 3 

filtration plant capacity, and (2) when Deer Creek receives too much water too fast, the filtration 4 

plant has to shut down. In addition, excess water poses a threat of altering the patterns in the 5 

aquifer. 6 

The memo continues, “it is actually required by Ecology that stormwater codes require 7 

the use of LID BMP’s as the first priority to manage stormwater . . .”. 8 

No, Ecology does not require infiltration everywhere. The City knows this as later the 9 

City admits “The City does have the ability to remove the requirement for infiltration in 10 

particular areas of concern, as has been done with in the geotechnically sensitive ESHLA area 11 

within Edmonds.” Had the City done an appropriate SEPA, and not avoided public input, there 12 

would be other areas where the code recognized infiltration is not advisable: including my basin, 13 

and those that can drain to it (Edmonds Way basin).  14 

In the memo, staff then attempts to justify flooding my property with groundwater by 15 

reciting the “mimic natural processes” language that is causing so much damage to the Puget 16 

Sound area. In natural conditions, much of the stormwater in natural conditions was handled by 17 

trees, not infiltration. It was also not contaminated either.  18 

Appendix 1 in the NPDES permit recognizes that “mimic” does not equal “infiltrate”, but 19 

also includes filtration, storage, and evaporation and transpiration from emphasizing use of on-20 

site natural features. A real SEPA process might have allowed staff to “hear” the 21 

Councilmembers who asked about tree retention and the use of trees as stormwater 22 

infrastructure. But no, the “done deal” approach to SEPA precluded that. 23 
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Staff concludes the memo with “Without infiltration as a tool for managing stormwater, 1 

the challenges to recover local streams, restore the Edmonds Marsh, or reduce stormwater 2 

flooding each becomes much more difficult, and nearly impossible to achieve all at the same 3 

time.” In reality, we are not achieving our goals due to a lack of any serious effort by staff to 4 

listen to the citizen’s, who have told them over many years exactly how to improve the code to 5 

minimize further damage, and what improvements are needed to restore natural assets. 6 

The code change to making existing homes pay to connect to the City system combines 7 

with this change in a nasty way. First, the City floods us, now they intend to charge us when we 8 

try to hook to the City system. That is a clever little taking of private property without just 9 

compensation.  10 

Staff erred in not evaluating the environmental impacts of switching the Edmonds Way 11 

basin from direct discharge to infiltrate to an area that already has excess stormwater (and, as 12 

noted above, a municipal drinking water supply). The memo states “City staff generally do not 13 

wish to preclude any area from infiltrating if not absolutely necessary . . . “ 14 

It is absolutely necessary. 15 

 16 

 IV. Summary 17 

The City should settle with me, and we should put a proposal to the Council and the 18 

public with our joint good faith recommendation. (Admittedly, neither party will be pleased with 19 

the proposal, and Council and the public might change absolutely everything agreed, but at least 20 

Council and the public could have a real crack at it instead of a “done deal” proposal with no real 21 

consideration of environmental impacts).  22 
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Based on our prior discussion, I request and will agree to a public meeting for any future 1 

settlement discussions, although I understand that settlement discussions are ordinarily 2 

confidential. 3 

If we do not settle, then this gets delayed, either by my further appeal or by an EIS. (Or, 4 

the hearing examiner makes a decision that should be made by a properly informed Council, 5 

supported by public input and a proactively helpful staff.)  6 

 7 


